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1- M. A. AL-MIDANI, «La Cour Islamique Internationale de Justice :Un
organe judiciaire musulman », Revue des Sciences Juridiques, publiée par
I’Institut des Sciences Juridiques et Administratives, Universit¢ d’Annaba,
Algérie, n° 8, juin 1996, pp. 61-66.

2- Ph. CURRAT, « La pression de I’environnement sur le droit international »,
le 23/6/2009, linke :
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LENVIRONNEMENT-SUR-LE-DROIT-INTERNATIONAL
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septembre 1995 », Annuaire Francais de Droit International, 1995.
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Justice », Annuaire Francais de Droit International, 1996.

5- M. P. De BRICHAMBAUT, « Les avis consultatifs rendus par la ClJ le 8
juillet 1996 sur la licéite de l'utilisation des armes nucléaires par un Etat dans un
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nucléaires (A.G.N.U.) », Annuaire Francais de Droit International, 1996.
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manuel de la jurisprudence de la Cour Internationale de Justice, Pedone, Paris,
1980.

7- M. M. GRUEBEL, International Environmental Agreements and State
Cooperation, The University of New Mexico Press, 2007.
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I1-Documents :
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2- Recueil de la Cour Internationale de Justice.
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Report of the Sixth Committee convening as the Working Group of the Whole,
A/51/869 (11 April 1997), para. 8: "As regards article 10: In determining "vital
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Stephen C. McCaffrey, A Human right to Water, pp. 22- 23.
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"On the international level, it seems equally clear that one state cannot deny a
co-riparian state water necessary for the survival of the latter's population on the
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La Loi du 9 mars 2004 (article 63) (le nouvel article 30 du CPP dispose en effet
que: «Le Ministre de la Justice conduit la politique d’action publique déterminée
par le Gouvernement. Il veille a la cohérence de son application sur le territoire
de la République. A cette fin, il adresse aux magistrats du Ministére public des
instructions générales d’action publiquey.
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J. VOLFF. Le Ministére Public. Collection. Que sais-je ? PUF. Paris. 1998. p.
31.
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L’article 20 dispose que: «le Gouvernement détermine et conduit la politique de
la nation».

SEGAUD, op.cit. pp. 394.395.
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SEGAUD, op.cit. pp. 398-399.
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J. CHEVALLIER, Science administrative, PUF, Paris, 1994, p. 489. Cité par
SEGAUD, op.cit. p. 399.
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VVOLFF, op.cit. p. 81-86.
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Ce principe est €énoncé a I’article 5 de I’ordonnance du 22 décembre 1958: «Les
magistrats du parquet sont placés sous la direction et le contrdle de leurs chefs
hiérarchiques et sous I’autorit¢ du Garde des Sceaux, ministre de la justice. A

I’audience, leur parole est librey.
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Loi n° 2004-204 du 9 mars 2004.
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«il peut lui enjoindre par instructions écrites et versees au dossier de la

procédure, d’engager ou de faire engager des poursuites ou de saisir la
juridiction compeétente de telles réquisitions écrites que le ministre juge

opportunes».
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Par une décision remarquée n°® 3394/03 du 10 juillet 2008 (Medvedyev et autres
¢ / France) et pour le moins surprenante au regard des principes, la_Cour

SEGAUD, op.cit. p.80.
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européenne des droits de L’homme a indiqué que le Procureur de la République
appartenant au corps du Ministeére public, n’€tait pas une autorité judiciaire.
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SEGAUD, op.cit. p.81.
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La Déclaration des droits de I'nomme et du citoyen du 26 aolt 1789 dispose
dans son article 6 que «la Loi est I'expression de la volonté générale.
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Arrét « Schrameck », du 22 octobre 1984.
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Dans cet arrét, la Cour de Strasbourg avait clairement considéré qu’au regard de
I’article 5 § 1 de la Convention européenne de sauvegarde des droits de
I’homme et des libertés fondamentales sur les atteintes a la liberté, «le procureur
frangais n’est pas une autorité judiciaire car il lui manque en particulier
I’indépendance a I’égard du pouvoir exécutif pour pouvoir étre ainsi qualifié» (§

61).
s il 2
Affaire «Medvedyev», p. 25.
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Aussi, CEDH, 4 décembre 1979, Schiesser ¢/ Suisse, § 27-38 (arrét considérant
que, pour que le procureur cantonal suisse offre des garanties d’indépendance
suffisantes et soit une autorité judiciaire au sens de la Convention EDH, reléve
que ce magistrat n’avait pas recu d’instructions dans D’affaire qui lui était
déférée).
CEDH, 3 juin 2003, Pantea ¢/ Roumanie (arrét considérant que le procureur doit
«remplir certaines conditions représentant pour la personne détenue des
garanties contre 1’arbitraire ou la privation de liberté justifiée », notamment
«I’indépendance par rapport a D’exécutif que compte également parmi les
garanties inhérentes a la notion de magistrat». www.echr.coe.int. ,
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Affaire « Moulin », pp. 18-19.
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Cassation. Criminelle, Arrét N° 7177 du 15 decembre 2010. Philippe

CREISSEN (10-83. 674).
+ ) 3
Patrice SPINOSI. AFP du 15 décembre 2010. afp.com.
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La Loi N° 2011-392 du 14 Avril 2011 Relative a La Garde a Vue.

148 |

2014 5555/ R 6 3



Chady) (3 Bl ¢jliad) Alaa

M\M\BM&MuﬁyumdS&wW&@:j@Laﬂ\
i) ] ) a2

Cluaite Caed 1 as] s Al 3all Clel jaY) s e 65 skl L

2 7 8de Ladld plaill (ol gy o o) il dda 3l daglca Slanyy) (ga8ail)

sloatil Ji (addll dlld andy o adde s 48 ddelu (48) Cpmls g Ge
M) eaal) IS5 (A JaY) 13

il sreially Al AL ey iy yeeall JuSy" Ja (oI
ea_oI<U

Ga 3-5 3l el Gladl) §asal A g sY) AaSaall o ggia Can

A i dliad Adalis Gud 4y ) sgand) JoS sb Glasil) (3 s8al 4y ) 51 A 8LaY)
S Jandl 53y e ADELY) Alecal LES JSS Akl Al S Ll
) Al Ll gy i

ey o) (358l Ay g ) V) AFEYL ¢ 30 all A8 Y el o

-5 salall oS (i ranay HAT (50 o) 31 Ll e oy i) jadls el
oaladl (Asall agally Ho¥) Bdady ¢lad¥) (9 g8al A oY) 4BV (e 3
Ao ) Jsall il g 58 el adle cialia (3 dulad) s diaall (3 8all

gy Jinall of o sall 238Y)) 1 Ll o (35, 9 salal) aii
5 dlie Ugild ol dall yaals gal) aal ol sLadll aad ) elay yoo ¢ 3
T Ol s A giae Aga PR aSlay ol Ada (e 5505 Ailaal ol

Gsiad Ay ) V1 ABEY) (e 3-5 salall S (o Wi aa JASa
Ayl 5 Agad) 3 sally Gl all I gall agall (e 3-9 Balall 5 sl

el 8 adlae Y plla ) (§giad Ay V1 AaSadll il ()
2lls Al s Aol (35 8all palall sall agall (e 3-9 5ol aSa
S e Jead ganll g5V il Lelaay 0 cililaaall 5 L)

149 |

2014 5555/ R 6 3



Chady) (3 Bl ¢jliad) Alaa

o edd Jad O 5 B LS (i) (3 siad dpinall Ll ol (e 5 ylisall
.djaj\Maﬁa)édjlﬁioi_&gu)mi&d\a\)\ﬂ\QAA:\;,J\

aeall (e 3-9 salall aSan el (aliie Y (Say (J1gS Ja 8
=il Al anallag plada¥) s Al s dpaadl (3 sially palall sl
Gk (8 Joailly Allanll IS Al a3 a3 oYl ey bl
b Sy W ) sduall alan (gl o sy 0 (dsall agall (a gua

el gl o) 50 Callaall 5 gilall Gaill s 5 Jls

dgaa Adgall 2yl e gag A @l Gl Al Lls ga lall )
Ao pall ) 8 Lellae] il g () il

dges g Aded Al gllae) ) ol aall Siall S can g
¢l oo DL Alecay dwsgie Cus e iy ¢ AV 1l ALl
Adad) il all Blaa ¢ jal 3l

alal ¢ daill add i Jlal clialil ey cad aiifie () apaiid ()2Sa

3-9 salall ALSaY Slgiil aay dialall Ll sl aal i iy ygaall JS5

dall ALl 58 coulindly Adaall Bsially palall Al agall Ga

2051 ellaaall i) o g gdally Miilind Aala a3 Y EIL Al S
el e 3-9 3alall 8

Y\ L;\L.asl\ Sl LA\ UJA-‘-‘-’(‘@J‘ (“:JJ cc\.q\.d\é\_abﬂ\ obasuaw
eSAMDLAﬂwSQ‘_AQ JM\}JJW\j\MJM\MuM*\
Y)JA\)\X\u)slu)\ﬁwtsyeg_&yo)uhaéu)wyumﬂdﬁ;ﬂ\j
G.a;ud\a@_c_\_ﬂﬁ\‘_gc;Lue@_A\S;\u)JM?@Ac;u\SA.@ALg\UAu\.Q_AJJ\
1996 _simd (e 147 s2lall Wl o 58l 2485 ¥) 46 5Y Gsmada Y
o (e 148 Balall cllaS g (o s5all YJ 2l aady Wy sl e i A
Al 5 Lo graall JISET JS (e pane (oazaldlly 1o o paii Sl ) sl
.1«4\.4453 aA\J.\ el ji Alaga Q\Ji_j _pal ‘?_"J\ Q\J}UAS\}

La Constitution de Véme République (4 Octobre 1958) : kil !

150 |

2014 5555/ R 6 3



Chady) (3 Bl ¢jliad) Alaa

ot Al s A8 Jaall y 5 ddall Gt aa ddlall Alall sliasd )
Ll eloacl o al i)y )l A 6as ddale o i) dulall e
Sl J6 Jaal) ) A - Laii - E A el Y 4ke sty (g3 dalall
oalaall jUad) ae dlaad) (33758 clalaial | ks 4 gall Jdadlae ) dalad) 4Ll
Al s Jsl 8 el cladll el

L e 2S5 4k 64 3alalld tdiliadl) duel) e ) g KOG Ay dia
66 3l Ll elzasll eV Gudaall 4is 65 salall Cocacad ¢ duiliasll Al
Aol by jall A jla o dglaadll gll o e (aiid

o sl g il dea Al Gl 58 Lz 5 shaall i) (S0
alen Al Gl 8 Loy Sdanll 56l Luajp Aaladl 4Ll sLial dm o
faalal) dabill sl a3y i ddales Joal) a5l e

&b oeolay e dilatll Al o e pal g i al ) sivall ¢
(147 83lall) ¢ s Y) iy ¥ oaldll (o e 5 (138 salall) ¢ sl )
diagar 4ald A4S Ge elalll e Guladll ol Jgsae oamldl) o e
Sl Culadlly (5 (148 salall) o5l L8 Lale a peaiall JKEY) Cua
(155 53l (ol oW agalls ys g aglii s sLiadll (s ) iy (3o 58 o Luaill

it ) A8 8 ol @ Y o0 ) ) steal) b Al ASY) Gl (K

Gamy il el s Jla § 50206 Faladl Al Blia 5 (cpalall sLiadll (g

e\.&.ﬂ sladll Sy tba;\‘_gaa)}@_‘a;ﬂggjjﬁuﬂ\ u.u.u}d\ 33l ) i\}e]
el g aglll g agine’ (ads lad aas

Calide aldail ey g0 al Hgiuall (8 gai g Y Al S

O solal) Blzadll Al juzady (Al Gl e Haalia dalall Ll Bl Al xady

Sl Gangall < L gl Y gia san Ml Lud )8 B e e e

cdw\éﬁ\‘)‘aua.gl958:\_\ujmu\ LJ}@.A;M J}.Lmd‘_gg».u)sj\

151 |

2014 5555/ R 6 3



Chady) (3 Bl ¢jliad) Alaa

LB aae (8] ey Jall e e (Cmalall) sladllyy o e 4/64
?Ua'd M\T)"M 3Ll ﬁ U\ US'“ = ail 4l a@d Lﬁ-\ ‘1«( } a3l wdl.d\ 3liadl Iy

O Jsal) ) Linday Laa g 500 3al) siwall 8 4) Jie Y Gaill 128
Laisa (g il Jadl ) siall el gy poal Adllis LSl 3 (ko gl g il

Blad L el 4 b o al) g il of el s LSy

138 5 ¢sy sinnll dunaiya 831) ool o (0 omidl) g AN MUl Al

sl Gusall 32LY Ll yas Ly S 3 il g dall e
Assalall 4, ) sganll

s Uy o€ il 5l ¢ oS alall Al sl (s 3 )
Ui 5 Al ol i | o 13 ) Al 5L i e 5o Ly ALyl

Cagilla e

Glaiall 5 2010/7/22 & &30 830-2010 i) (5 suanll 51 Ll

a8y el e Jasd LlSal aai 288 i jdl) ) sieall e 65 ikl Galaiy
Slaiall (5 guanll o Glll Geuzially 1958/12/22 & Fosally 1270-58
alal Joai e (i il 5 4 20 salall Laps 5 liadll Y () silally
Gl sill Clilea e f paall Gl G Cusy 1958/12/22 el (30 38 3Ll
dagall ¢! e@ﬁ\ﬂ o Gl sin 7 day aglsl aday LY Sl (ga] (pualall
Bliad ab ) i) aSlas slus) agillal Jlle Lo 13ay (Adadl 44l

NETN
St
« Les Magistrats Du Siege Sont Inamovibles », article 64-4 De La Constitution.
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VVOLFF, op.cit. p.27.
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Avrticle 20 De La Loi Organique N° 2010-830 du 22 Juillet 2010.
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http://amnestymena.org/ar/Magazine/Issue21/Editorial.aspx?articleID=1117
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http://www.amnestymena.org/ar/Magazine/Issue21/OverviewOfRefugeeRights.aspx?articleID=1118
http://www.amnestymena.org/ar/Magazine/Issue21/OverviewOfRefugeeRights.aspx?articleID=1118
http://www.amnestymena.org/ar/Magazine/Issue21/OverviewOfRefugeeRights.aspx?articleID=1118
http://amnestymena.org/ar/Magazine/Issue21/IDPsWhatProtection.aspx?articleID=1119
http://amnestymena.org/ar/Magazine/Issue21/IDPsWhatProtection.aspx?articleID=1119
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http://amnestymena.org/ar/Magazine/Issue21/GuidelineonInternalDisplacement.aspx?articleID=1121
http://amnestymena.org/ar/Magazine/Issue21/GuidelineonInternalDisplacement.aspx?articleID=1121
http://amnestymena.org/ar/Magazine/Issue21/GuidelineonInternalDisplacement.aspx?articleID=1121
http://amnestymena.org/ar/Magazine/Issue21/PrinciplesonHousingandPropertyRestitution.aspx?articleID=1122
http://amnestymena.org/ar/Magazine/Issue21/PrinciplesonHousingandPropertyRestitution.aspx?articleID=1122
http://amnestymena.org/ar/Magazine/Issue21/PrinciplesonHousingandPropertyRestitution.aspx?articleID=1122
http://www.amnestymena.org/ar/Magazine/Issue21/AnInternationalFailureSyrianRefugeeCrisis.aspx?articleID=1123
http://www.amnestymena.org/ar/Magazine/Issue21/TragedyofSyrianIDPs.aspx?articleID=1124
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http://www.amnestymena.org/ar/Magazine/Issue21/PalestinianRefugeesinSyriaCrisesandBetrayal.aspx?articleID=1125
http://www.amnestymena.org/ar/Magazine/Issue21/PalestinianRefugeesinSyriaCrisesandBetrayal.aspx?articleID=1125
http://www.amnestymena.org/ar/Magazine/Issue21/PalestinianRefugeesinSyriaCrisesandBetrayal.aspx?articleID=1125
http://www.amnestymena.org/ar/Magazine/Issue21/SyrianWomenRefugeesinKurdistanIraq.aspx?articleID=1126
http://www.amnestymena.org/ar/Magazine/Issue21/SyrianWomenRefugeesinKurdistanIraq.aspx?articleID=1126
http://www.amnestymena.org/ar/Magazine/Issue21/SyrianWomenRefugeesinKurdistanIraq.aspx?articleID=1126
http://www.amnestymena.org/ar/Magazine/Issue21/ForgottenCampsSyrianRefugeesinLebanonsBekaa.aspx?articleID=1127
http://www.amnestymena.org/ar/Magazine/Issue21/ForgottenCampsSyrianRefugeesinLebanonsBekaa.aspx?articleID=1127
http://www.amnestymena.org/ar/Magazine/Issue21/ForgottenCampsSyrianRefugeesinLebanonsBekaa.aspx?articleID=1127
http://www.amnestymena.org/ar/Magazine/Issue21/SituationofRefugeesinEgypt.aspx?articleID=1128
http://www.amnestymena.org/ar/Magazine/Issue21/SituationofRefugeesinEgypt.aspx?articleID=1128
http://www.amnestymena.org/ar/Magazine/Issue21/InternalDisplacementinLibyaTawarghas.aspx?articleID=1129
http://www.amnestymena.org/ar/Magazine/Issue21/InternalDisplacementinLibyaTawarghas.aspx?articleID=1129
http://www.amnestymena.org/ar/Magazine/Issue21/InternalDisplacementinLibyaTawarghas.aspx?articleID=1129
http://www.amnestymena.org/ar/Magazine/Issue21/ForgotteninTunisiaDesert.aspx?articleID=1130
http://amnestymena.org/ar/Magazine/Issue21/DisplacedandrefugeePalestinians.aspx?articleID=1131
http://amnestymena.org/ar/Magazine/Issue21/DisplacedandrefugeePalestinians.aspx?articleID=1131
http://amnestymena.org/ar/Magazine/Issue21/DisplacedandrefugeePalestinians.aspx?articleID=1131
http://amnestymena.org/ar/Magazine/Issue21/IsraelPoliciesTowardsAsylum-seekers.aspx?articleID=1132
http://amnestymena.org/ar/Magazine/Issue21/IsraelPoliciesTowardsAsylum-seekers.aspx?articleID=1132
http://amnestymena.org/ar/Magazine/Issue21/IsraelPoliciesTowardsAsylum-seekers.aspx?articleID=1132
http://www.amnestymena.org/ar/Magazine/Issue21/IranIncreasinglyPushesOutAfghans.aspx?articleID=1133
http://www.amnestymena.org/ar/Magazine/Issue21/IranIncreasinglyPushesOutAfghans.aspx?articleID=1133
http://www.amnestymena.org/ar/Magazine/Issue21/IranIncreasinglyPushesOutAfghans.aspx?articleID=1133
http://www.amnestymena.org/ar/Magazine/Issue21/EndlessDisplacement-DarfuriRefugeesandIDPS.aspx?articleID=1134
http://www.amnestymena.org/ar/Magazine/Issue21/EndlessDisplacement-DarfuriRefugeesandIDPS.aspx?articleID=1134
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http://www.amnestymena.org/ar/Magazine/Issue21/WhoisaRefugee.aspx?articleID=1135
http://www.amnestymena.org/ar/Magazine/Issue21/WhoisaRefugee.aspx?articleID=1135
http://amnestymena.org/ar/Magazine/Issue21/HandbookfortProtectionofInternallyDisplacedPersons.aspx?articleID=1136
http://amnestymena.org/ar/Magazine/Issue21/HandbookfortProtectionofInternallyDisplacedPersons.aspx?articleID=1136
http://amnestymena.org/ar/Magazine/Issue21/HandbookfortProtectionofInternallyDisplacedPersons.aspx?articleID=1136
http://amnestymena.org/ar/Magazine/Issue21/GuideforProtectionofPalestianRefugees.aspx?articleID=1137
http://amnestymena.org/ar/Magazine/Issue21/GuideforProtectionofPalestianRefugees.aspx?articleID=1137
http://amnestymena.org/ar/Magazine/Issue21/GuideforProtectionofPalestianRefugees.aspx?articleID=1137
http://amnestymena.org/ar/Magazine/Issue21/ImplementingthePinheiroPrinciples.aspx?articleID=1138
http://amnestymena.org/ar/Magazine/Issue21/ImplementingthePinheiroPrinciples.aspx?articleID=1138
http://amnestymena.org/ar/Magazine/Issue21/ImplementingthePinheiroPrinciples.aspx?articleID=1138
http://amnestymena.org/ar/Magazine/Issue21/MakingKampalaConventionWork.aspx?articleID=1139
http://amnestymena.org/ar/Magazine/Issue21/MakingKampalaConventionWork.aspx?articleID=1139
http://amnestymena.org/ar/Magazine/Issue21/MakingKampalaConventionWork.aspx?articleID=1139
http://amnestymena.org/ar/Magazine/Issue21/MakingKampalaConventionWork.aspx?articleID=1139
http://amnestymena.org/ar/Magazine/Issue21/InternalDisplacementCenter.aspx?articleID=1140
http://amnestymena.org/ar/Magazine/Issue21/Refworld.aspx?articleID=1141
http://amnestymena.org/ar/Magazine/Issue21/ForcedMigration.aspx?articleID=1142
http://www.amnestymena.org/
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frican Human Rights Law Journal
Lansdowne (Afrique du Sud) : Juta Law
Fréquence : 2 x/year

Période : 2002-

ISSN: 1609-073X

www.jutalaw.co.za

(Dernier numéro recu: Vol. 12, no. 2 (2012)

[

|

A
RIGHTS
LAMY
HOLIRHAL

Cyprus Human Rights Law Journal
Mortsel (Belgium) : Intersentia
Frequency: 2 x/year

Holdings: 2012-

ISSN: 2034-8770
www.intersentia.co.uk/

Latest issue: Vol.2, issue 1 (2013)

n. S

Diritti dell'uomo - cronache e battaglie
Roma: UFTDU

Fréequence: 3 x/year

Période : 1990-

ISSN: 1121-8754
www.unionedirittiumani.it
Dernier numéro recu: Vol. 24 no. 1 (2013)

I diriiii dell'vomo

Diritti umani e diritto internazionale
Milano: FrancoAngeli
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http://www.jutalaw.co.za/
http://echr.coe.int/Documents/Library_AHRLJ.pdf
http://www.intersentia.co.uk/
http://echr.coe.int/Documents/Library_CHRLR.pdf
http://www.unionedirittiumani.it/
http://echr.coe.int/Documents/Library_DDU.pdf
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Fréquence: 3 x/year

Période: 2007-

ISSN: 1971-7105

www.francoangeli.it

Dernier numéro recu : Vol. 7, n. 3 (2013)

DIRITTI UMANI

Europdaische Grundrechte Zeitschrift

Kehl am Rhein (Allemagne): Engel Verlag
Fréquence: 24 x/year

Période: 1974-

ISSN: 0341-9800

www.eugrz.info/

Dernier numero regu : Jahrg. 40, H. 22-23 (2013)

European human rights law review
London: Sweet and Maxwell
Fréguence: 6 x/year

Période: 1995-

ISSN: 1361-1526
www.sweetandmaxwell.co.uk
Dernier numéro recu: Issue 6 (2013)

European
Human Rights
LEwy IDavieyy

Europe des Libertes

Strasbourg: Presses Universitaires de Strasbourg
Fréquence: 3 x/year

Periode : 2000-
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http://www.francoangeli.it/
http://echr.coe.int/Documents/Library_DUDI.pdf
http://www.eugrz.info/
http://echr.coe.int/Documents/Library_EGZ.pdf
http://www.sweetandmaxwell.co.uk/
http://echr.coe.int/Documents/Library_EHRLR.pdf
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ISSN: 1622-1109
http://leuropedeslibertes.u-strasbg.fr
Dernier numéro recu : 11e année n° 38 (mai. 2012)

Harvard human rights journal
Cambridge (USA): Harvard Law School
Fréquence: 2 x/year

Période : 1988-

ISSN: 1057-5057

www.law.harvard.edu

Dernier numéro recu: Vol. 26 (spring 2013)

AR
] ] B
CRAR

Health and human rights

Boston (USA): F.X. Bagnoud CHHR
Fréquence: 2 x/year

Période : 1994-2006

ISSN: 1057-5057
www.hhrjournal.org/index.php/

(depuis 2007 uniguement disponible en ligne)

Health and
Human Rights

HHR

An International
Journal

Human rights law journal

Kehl am Rhein (Allemagne): Engel Verlag
Fréquence: 12 x/year

Période : 1980-

ISSN: 0174-4704

Dernier numéro recu : Vol. 33 no. 1-6 (30 Aug. 2013)
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http://leuropedeslibertes.u-strasbg.fr/
http://echr.coe.int/Documents/Library_EDL.pdf
http://www.law.harvard.edu/
http://echr.coe.int/Documents/Library_HHRJ.pdf
http://www.hhrjournal.org/index.php/
http://www.hhrjournal.org/
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Human
Law Jownal - HEL]

Human rights law review

Oxford: Oxford University Press
Fréquence: 2 x/year

Période : 2000-

ISSN: 1461-7781
www3.0up.co.uk/jnls/list/hrlr/hrir.html
Dernie_fnuméro recu : Vol. 12 no. 4 (2012)

Human rights quarterly

Baltimore (USA): Johns Hopkins University Press
Fréguence: 4 x/year

Période: 1979-

ISSN: 0275-0392

http://muse.jhu.edu

Dernier numero regu : Vol. 35 no. 4 (Nov. 2013)

P i

Human Rights
Cuarterhy

Inter-American and European Human Rights Journal
Mortsel: Intersentia

Fréquence: 1 x/year

Période: 2008-

ISSN: 2030-7942

www.intersentia.co.uk/

Dernier numéro recu: Vol. 5, no. 1-2 (2012)
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http://echr.coe.int/Documents/Library_HRLJ.pdf
http://www3.oup.co.uk/jnls/list/hrlr/hrlr.html
http://echr.coe.int/Documents/Library_HRLR.pdf
http://muse.jhu.edu/
http://echr.coe.int/Documents/Library_HRQ.pdf
http://www.intersentia.co.uk/Magazine.aspx
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International human rights reports
Nottingham (RU): Human Rights Law Centre
Fréquence: 4 x/year

Période: 1994-

ISSN: 1351-542X

www.nottingham.ac.uk

Dernier numéro recu: Vol. 21 no. 1 (jan. 2014)

International journal of human rights

Abingdon (RU): Taylor & Francis Ltd

Fréquence: 4 x/year

Période : 1997-

ISSN: 1364-2987

www.tandf.co.uk/journals

Dernier numéro recu : Vol. 17 nos. 7-8 (October/December 2013)

Mediterranean journal of human rights
Msida (Malte): Uni. of Malta Fac. of Law
Fréquence: 2 x/year

Periode : 1997-

ISSN: 1027-4375
http://home.um.edu.mt/mjhr/

Dernier numéro recu: Vol. 16 no. 1/2 (2012)
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http://echr.coe.int/Documents/Library_IAEHRJ.pdf
http://www.nottingham.ac.uk/hrlc/publications/internationalhumanrightsreports.aspx
http://echr.coe.int/Documents/Library_IHRR.pdf
http://www.tandf.co.uk/journals
http://echr.coe.int/Documents/Library_IJHR.pdf
http://home.um.edu.mt/mjhr/
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Menschenrechtsmagazin

Potsdam (Allemagne): Menschenrechtszentrum der Uni. Potsdam
Fréquence: 4 x/year

Période: 1996-

ISSN: 1434-2828

www.uni-potsdam.de

Dernier numero recgu : Jahrg. 18 H. 1 (2013)

=

Nederlands tijdschrift voor de mensenrechten
Leiden (Pays-Bas): NJCM

Fréquence: 6 x/year

Période: 1976-

ISSN: 0167-9434

www.njcm.nl/site/

Dernier numéro regu: Jaarg. 38, no. 5 (sept./okt. 2013)

Netherlands quarterly of human rights (SIM)
Mortsel (Belgique): Intersentia

Fréguence: 4 x/year

Période: 1982-

ISSN: 0169-3441
www.intersentia.co.uk/Magazine.aspx

Dernier numéro recu: Vol. 31 no. 4 (Dec. 2013)
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Nordic journal of human rights

Oslo (Norvége): Universitetsforlaget
Fréquence: 4 x/year

Période: 1986-

ISSN: 1891-8131
www.universitetsforlaget.no

Dernier numero recu : Vol. 31 no. 4 (2013)

Pace diritti umani

Venezia: Marsilio

Fréguence: 3 x/year

Période : 2004-

ISSN: 1827-4056
www.centrodirittiumani.unipd.it/

Dernier numéro recu : Anno 9, n. 3 (2012)

pace diritt]
umani

Revue trimestrielle des droits de I'homme
Bruxelles: Nemesis

Fréquence: 4 x/year

Période: 1990-

ISSN: 0777-3579

www.rtdh.eu

Dernier numéro recu : Année 24 n° 96 (1% oct. 2013)
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Revue universelle des droits de I'hnomme

Kehl am Rhein (Allemagne): Engel Verlag
Fréquence: 12 x/year

Période : 1989-

ISSN: 0937-714x

Dernier numéro recu : Vol. 18 n° 6-9 (30 nov. 2006)

UCL human rights review

Londres: Institute of Human Rights, UCL
Fréquence: 12 x/year

Periode : 2008-
www.ucl.ac.uk/human-rights/ucl-hrr
(acces en ligne)

206 |

2014 5255/ 2> 6 2


http://echr.coe.int/Documents/Library_RTDH.pdf
http://echr.coe.int/Documents/Library_RUDH.pdf
http://www.ucl.ac.uk/human-rights/ucl-hrr
http://www.ucl.ac.uk/human-rights/ucl-hrr

Chady) (3 Bl ¢jliad) Alaa

Etudes/Studies:

Droit international humanitaire Droit de I'Homme
Réouverture d'une enquéte preéliminaire devant la CPI visant des
militaires britanniques**

Karlo Kondi GBAND|**?
Résumé:

9 fevrier 2006, declaration du Procureur de la CPl de ne pas demander
["autorisation pour l'ouverture d’une enquéte dans le cadre de la situation en
Irak relative aux crimes de guerre commis par des militaires britanniques entre
2003-2008 — 10 janvier 2014, communication de nouveaux renseignements au
Bureau du Procureur par deux ONG — 13 mai 2014, décision du Procureur de
la CPI d’amorcer un nouvel examen préliminaire de la situation en Irak —
Réactions du Royaume-Uni.

Selon I’article 1% du Statut de Rome de la Cour Pénale Internationale
(CPI),

« Il est créé une Cour pénale internationale (la Cour) en tant
qu'institution permanente, qui peut exercer sa compétence a I'égard des
personnes pour les crimes les plus graves ayant une portée
internationale, au sens du présent Statut ».

Dans son communiqueé datant du 13 mai 2014, la Procureure de la CPI,
Mme Fatou Bensouda, a déclaré, suite aux nouveaux éléments dont elle
détient les informations, qu’elle rouvrait une enquéte préliminaire a
I’issue des mauvais traitements infligés systematiquement a des détenus
en lrak entre 2003 et 2008. Ces faits qualifies de crimes de guerre
auraient eté commis par les troupes britanniques lors de leur
intervention en Irak suite aux différentes résolutions du Conseil de
Sécurité des Nations Unies, notamment la résolution 1511 du 16 octobre
2003 qui «autorise une force multinationale, sous commandement

1 * Nous remercions Pr. Ph. WECKEL, Professeur & I'Université de Nice, France, ainsi que
M. Karlo Kondi GBANDI pour nous avoir autorisé a republier cet article déja apparu le 25
mai 2014 sur le site : Le Sentinelle, hebdomadaire d’informations internationales :
http://www.sentinelle-droit-

international.fr/bulletins/a2014/20140525 bull_393/bulletin_sentinelle_393.php

2= Doctorant & I'Université de Lorraine, France.
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unifié, a prendre toutes les mesures nécessaires pour contribuer au
maintien de la sécurité et de la stabilité en Iraq ». En effet, la décision
de la Procureure vient en réponse a un document presenté a la Cour le
10 janvier 2014 par deux Organisations non gouvernementales (ONG),
notamment 1’European Center for Constitutional and Human Rights
(ECCHR) et le Public Interest Lawyers (PIL). La decision de la
Procureure d’entamer une nouvelle fois un examen préliminaire de la
situation irakienne (I) s’inscrit dans un processus qui reste
juridiqguement encadre (I1).

I- Un nouvel examen préliminaire

La récente déclaration de la Procureure de la CPI d’amorcer une enquéte
préliminaire dans 1’affaire irakienne relative aux différents crimes
commis sur ce territoire par I’armée britannique, constitue une décision
nouvelle dans une affaire précedemment abandonnée (A). Cependant,
eu égard aux nouveaux renseignements, cette affaire demeure
importante (B).

A- Une affaire précédemment délaissée

L’affaire sur la situation irakienne n’est pas nouvelle. Elle avait d¢ja été
abordée par le Bureau du Procureur de la CPI entre 2005 et 2006
lorsque celui-ci a regu pres de 240 communications sur les violations
des droits humains en lrak suite aux opérations militaires eétrangeres
dans ce pays, notamment des violations ciblant les forces armées
britanniques. A 1’époque, les communications fournies par plusieurs
ONG dénoncaient des traitements inhumains, des actes d’homicide et de
torture subis par les irakiens.

Ainsi ’ex-Procureur de la CPI, Luis Moreno-Ocampo, avait rejeté dans
sa communication datant du 9 février 2006 I’idée d’ouvrir une enquéte
dans le cas de la situation irakienne bien qu’il ait reconnu a cette époque
qu’« il existait une base raisonnable de croire que des crimes relevant
de la compétence de la Cour avaient été commis, a savoir [’homicide
intentionnel et le traitement inhumain ». Le motif du refus du Procureur
n’émanait pas du fait que cette « affaire n'[était] pas suffisamment grave
pour que la Cour y donne suite » comme il ressort du paragraphe d) de
I’article 17 du Statut de Rome, mais plutot de 1’insuffisance du seuil de
gravité dans I’invocation des crimes visés. Par conséquent, la décision
de I’ex-Procureur s’inscrivait dans le cadre du paragraphe 6 de ’article
15 du Statut de Rome qui dispose que :
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« Si, apres l'examen préliminaire visé aux paragraphes 1 et 2, le
Procureur conclut que les renseignements qui lui ont été soumis ne
constituent pas une base raisonnable pour I'ouverture d'une enquéte, il
en avise ceux qui les lui ont fournis. Il ne lui est pas pour autant interdit
d'examiner, a la lumiére de faits ou d'éléments de preuve nouveaux, les
autres renseignements qui pourraient lui étre communiqués au sujet de
la méme affaire ».

La déclaration du Procureur en 2006 de classer 1’affaire sur la situation
irakienne a permis de recevoir quelques années plus tard de nouveaux
éléments répondant au paragraphe 6 de I’article 15 précédemment cité.
En effet, dans sa déclaration de 2006, 1’ex-Procureur de la CPI avait
affirmé au public et notamment aux différentes ONG qu’il leur « est
loisible de soumettre au Bureau du Procureur tout renseignement
supplémentaire qu’[elles] aur[aient] a propos de crimes relevant de la
compétence de la Cour » ; inscrivant ainsi sa declaration dans le droit fil
du paragraphe 2 de la regle 49 du Reglement de procédure et de preuve
de la CPI. Ce paragraphe dispose en effet que :

« La notification doit indiquer qu’il est possible de soumettre de
nouveaux renseignements sur la méme situation a la lumiere de faits ou
d’élements de preuve nouveaux ».

Sans doute, c’est donc suite a son accés aux nouveaux ¢€léments
d’information que 1’actuelle Procureure a décidé¢ d’examiner a nouveau
la possibilité d’une ouverture d’enquéte préliminaire.

B- Une affaire actuellement prise au sérieux : la presence de
nouveaux éléments

L’Irak n’est pas partie au Statut de Rome de 1998 qui est entré¢ en
vigueur depuis le 1°" juillet 2002. Contrairement a ce dernier, le
Royaume-Uni est partie au Statut de la CPI depuis le dépbt de son
instrument de ratification du Statut de Rome le 4 octobre 2001.
Conséquemment, avec l’entrée en vigueur dudit Statut en 2002, la
compétence de la CPI s’exerce vis-a-vis du Royaume-Uni pour des
crimes graves constitutifs de crime de génocide (article 6 du Statut de
Rome), crimes contre I’humanité (article 7) et crimes de guerre (article
8) commis sur le territoire du Royaume-Uni ou ailleurs par un de ses
ressortissants[1]. En outre, conformément au paragraphe 2 c¢) de 1’article
12 du Statut, les actes commis sur le territoire d’un Etat qui n’est pas
partie au Traité de Rome ne relevent de la compétence de la CPI que du
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moment ou la personne accusée du crime est un ressortissant d’un Etat
qui est partie au Traité et qui a donc accepté la compétence de la Cour.
Partant, c’est sur le fondement de ces dispositions que les ONG
European Center for Constitutional and Human Rights et Public
Interest Lawyers se sont fondées pour fournir des informations
complémentaires au Bureau de la Procureure relatives aux crimes de
guerre commis par les troupes britanniques.

Dans le document présenté au Bureau de la Procureure de la CPlI, les
deux ONG susmentionnées ont informé celle-ci de I’implication du
Royaume-Uni dans la commission des crimes internationaux survenus
sur le territoire irakien. A cet effet, la communication des ONG a retracé
la responsabilité de certaines hautes personnalités politiques et militaires
du Royaume-Uni, notamment 1’ancien ministre de la défense, Adam
Ingram, 1’ancien secrétaire de la défense, Geoff Hoon et le chef de
I’armée britannique, le Général Peter Wall comme ayant pris des
décisions ou infligé des traitements dégradants a des détenus en Irak
durant la période 2003-2008. Dans le document présenté par ces ONG,
les faits allégués étaient relatifs entre autres aux actes d’électrocution, de
torture, d’exécution, des coups et des agressions sexuelles commis par
les forces armées britanniques en Irak. Outre, 1’affaire Baha Mousa du
nom du réceptionniste irakien qui fut détenu et roué de coups par les
militaires britanniques avant de succomber a ses blessures en septembre
2003 a Basra en Irak — affaire qui n’a vraisemblablement pas abouti a la
condamnation des militaires britanniques présumés et ce, motif tiré de
I’absence véritable de preuves par le juge britannique — les deux ONG
ont fourni dans leur communication de janvier 2014 «thousands of
allegations of mistreatment amounting to war crimes of torture or cruel,
inhuman or degrading treatment».

Cependant, les faits allégués par les deux ONG ont en bloc été rejetés
par le Gouvernement britannique et ce, par la voix de I’Attorney
General Dominic Grieve pour qui I’armée britanniquei, non seulement
est I’une des meilleures armées au monde, mais €galement constitue une
armeée exemplaire respectant le droit. Pour ce dernier, «The government
completely rejects the allegation that there was systematic abuse
carried out by the British armed forces in Irag. British troops are some
of the best in the world and we expect them to operate to the highest
standards, in line with both domestic and international law. In my
experience the vast majority of our armed forces meet those
expectations».
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II- Un examen préliminaire juridiquement encadré: la
CPI dorénavant audacieuse ?

L’action de la Procureure de la CPI s’inscrit dans le cadre d’une mission
bien spécifique définie par le Statut de Rome. Ainsi la décision dans les
prochains jours de Mme Bensouda de demander I’autorisation afin de
mener les enquétes doit émaner de sa propre conviction de disposer
d’¢léments de preuve bien pertinents. Pour ce faire, trois criteres doivent
étre remplis. D’abord, elle doit vérifier que les ¢léments d’information,
les renseignements dont elle est en possession lui « fournissent une base
raisonnable pour croire gu'un crime relevant de la compétence de la
Cour a été ou est en voie d'étre commis »[2]. Ensuite, lorsque ces
eléments sont remplis, la Procureure doit analyser la recevabilité de
I’affaire devant la Cour[3] et ce, comparativement a la gravité des faits
et a la complémentarité des procédures nationales[4]. Enfin, une fois
que ces exigences sont remplies, la Procureure vérifie s’il existe des
intéréts de la justice comme le paragraphe 1 c) de I’article 53 le dispose
en ces termes :

« S'il y a des raisons sérieuses de penser, compte tenu de la gravité du
crime et des intéréts des victimes, qu'une enquéte ne servirait pas les
intéréts de la justice ».

La réunion de tous les criteres précédemment abordés ameénera la
Procureure a demander, conformément au paragraphe 3 de I’article 15
du Statut de Rome, a 1’une des Chambres préliminaires de la Cour une
demande d’autorisation aux fins d’ouvrir une enquéte. Par conséquent,
la question se pose de savoir si les nouveaux éléments d’information
fournis par les deux ONG convaincront la Procureure pour réellement
enclencher la machine judiciaire. Autrement dit, il faut que la
Procureure dans un premier temps puisse, lorsqu’elle « conclut qu'il y a
une base raisonnable pour ouvrir une enquéte »[5], demander une
autorisation a la Chambre préliminaire. Dans un second temps, que la
Chambre saisie donne son autorisation pour I’ouverture d’une enquéte.
Toutefois dans un troisieme temps et ce, au titre du paragraphe 5 de
I’article 15 qu’ :

« Une réponse négative de la Chambre préliminaire n'empéche pas le
Procureur de présenter par la suite une nouvelle demande en se fondant
sur des faits ou des éléments de preuve nouveaux ayant trait a la méme
situation ».
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On espere bien-sir la pleine collaboration des autorités militaires
britanniques a I'enquéte. Le Royaume-Uni est le premier Etat européen
mis en cause devant la CPl. Néanmoins il conserve la possibilité
d'engager lui-méme des poursuites contre ses soldats en vertu du
principe de complémentarité. Cette affaire souligne la différence de
situation entre les Etats européens et les Etats-Unis qui, on le sait, ne
sont pas parties au Statut de Rome. Les mauvais traitements infligés aux
détenus dans la prison d'Abou Ghraib ont entrainé la condamnation aux
Etats-Unis des responsables subalternes, mais la hiérarchie y a échappé.
Placé désormais sous le contrble de la Cour pénale internationale, le
Royaume-Uni ne pourra pas empécher la mise en cause du
commandement, si elle était justifiée. Accusée de s'acharner sur les pays
africains, la juridiction internationale devrait avoir a coeur de montrer sa
rigueur dans l'examen de ces affaires impliquant des militaires
européens.

DOCUMENTS

V. Communication de ’ECCHR sur les crimes de guerre présentée a la
CPI en janvier 2014; disponible sur le site de ladite Organisation : «The
Responsibility of Officials of the United Kingdom for War Crimes
Involving Systematic Detainee Abuse in Iraqg from 2003-2008
Submitted».

V. Communiqué du Procureur de la CPI du 13 mai 2014.

V. La réponse du Gouvernement britannique a la decision du Procureur
de la CPI: «Statement on ICC preliminary examination into Iraq

allegations».

V. Déclaration du Procureur du 9 février 2006.

[1] Article 4 8.2 du Statut de Rome.

[2] Article 53 8.1 a) du Statut de Rome.
[3] Article 53 8.1 b) du Statut.

[4] Article 17 du Statut de Rome.

[5] Article 15 8.3 du Statut de Rome.

212 |

2014 5555/ R 6 3


http://www.ecchr.de/
http://www.ecchr.de/
http://www.ecchr.de/
http://www.ecchr.de/
http://www.icc-cpi.int/fr_menus/icc/press%20and%20media/press%20releases/Pages/otp-statement-iraq-13-05-2014.aspx
https://www.gov.uk/government/news/statement-on-icc-preliminary-examination-into-iraq-allegations
https://www.gov.uk/government/news/statement-on-icc-preliminary-examination-into-iraq-allegations
http://www.icc-cpi.int/NR/rdonlyres/FD042F2E-678E-4EC6-8121-690BE61D0B5A/143683/OTP_letter_to_senders_re_Iraq_9_February_2006_Fr.pdf
http://www.sentinelle-droit-international.fr/bulletins/a2014/20140525_bull_393/bulletin_sentinelle_393.php#_ftnref1
http://www.sentinelle-droit-international.fr/bulletins/a2014/20140525_bull_393/bulletin_sentinelle_393.php#_ftnref2
http://www.sentinelle-droit-international.fr/bulletins/a2014/20140525_bull_393/bulletin_sentinelle_393.php#_ftnref3
http://www.sentinelle-droit-international.fr/bulletins/a2014/20140525_bull_393/bulletin_sentinelle_393.php#_ftnref4
http://www.sentinelle-droit-international.fr/bulletins/a2014/20140525_bull_393/bulletin_sentinelle_393.php#_ftnref5

Chady) (3 Bl ¢jliad) Alaa

sl iy il
L 8 ‘w‘)jmamb c&jdu)ﬂﬁo\)}.\SJ&_ﬂUa c(c”sd.\hc Lﬁmjsjj)\S) J...\.;..J\
PRI QAA.‘A

Oy Ggda Ayl (Jeall 0 silal)

il g G pSeany (Gl 451 gal) Ailiad) dasaal) alal gl (38a i

U sy A gl Ailiall daSaall alall cadll V) Gaaill & Al ans
2003 alsel om e @ladl 3 Cliieall (e 220 Lgaia OIS Al il jlaall
Sl WS Coa pils gl e clajlad) sda ) ks 2008
Gl A Ldas oLl a Ay )

ik 5l LaSlae oLal La3 sim AaSlae A sall a3l (Say s A 52l Aglin]) eanal
(Aaall) LeSadll o2 sl agde a3 A LalSall fagad Wy

213 |

2014 5555/ R 6 3



O] 5Bl liadl Alaa

214 |

2014 5255/ 2> 6 2



Chady) (3 Bl ¢jliad) Alaa

Conférences / Conferences

Conference on the Establishment of the
Arab Court on Human Rights

25-26 May 2014, Manama, Bahrein

The African Court of Human and Peoples ‘Rights:
Challenges, Achievements and Prospects
of Cooperation with its future Arab Counterpart

Dr. Fatsah OUGUERGOUZ*!

It is with a feeling of pleasure and honor that | am joining you today on
the occasion of this two-day Conference and that I am sitting on this
distinguished panel to share with you my eight-year experience at the African
Court of Human and Peoples’ Rights and my views concerning the
establishment of an Arab Court of Human Rights. | must add that as an Algerian
brother | am also very proud to have been invited to bring my modest
contribution to this thematic discussion.

On behalf of the African Court, and in my own name, | therefore wish to
express my sincere gratitude to the National Institution for Human Rights of
Bahrein, the National Human Rights Committee of Qatar, as well as the Arab
Network for National Human Rights Institutions, for their kind invitation to
participate in this Conference which will, beyond any doubt, constitute an
historical milestone towards the establishment of the long awaited Arab Court of
Human Rights.

Since | have the privilege to sit together with my colleague, the Vice-
President Casadevall, and my friend, Professor Christina Cerna, who spoke
about, respectively, the European Court and the Inter-American Court of Human
Rights, |1 would like to stress that both the drafters of the Protocol establishing
the African Court and the judges of the African Court have much borrowed from
the constitutive instruments and practice of these two sister judicial institutions.

| therefore hope that our discussions will help us to build an effective
Arab Court, using the rich and diverse institutional and procedural material
which already exists in the other regions of the world. The African Court would

! * Judge and Former Vice-President of the African Court of Human and Peoples ‘Rights,
Arush, Tanzania.
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of course be more than willing to assist the future Arab Court in its
establishment and effective functioning and | am sure that the two sister regional
Courts will also be willing to join us in this endeavor.

At that stage, | also wish to underscore the fact that Algeria, my home
country, is a member State of both the League of Arab States and the African
Union, the African continental organization; eight (8) other countries are in the
same situation (Comoros, Djibouti, Egypt, Libya, Mauritania, Somalia, Sudan
and Tunisia). These nine (9) countries could therefore participate in both the
African Human Rights System and the Arab Human Rights System. To date,
however, only five (5) out of the said nine (9) abovementioned Arab States have
ratified the Protocol establishing the African Court (Algeria, Libya, Mauritania,
Tunisia and Comoros) but none of them have accepted the optional
jurisdictional of the Court to examine applications from individuals or NGOs.

As an African international judge, | cannot really interfere in what is
actually the political and sovereign choice of the Member States of the Arab
League, that is, the content of the Statute of the future Arab Court. | would
simply express the wish that the nine (9) above-mentioned States, that is almost
half of the Member States of the Arab League, will make sure that this
Organization do not create a Court of a much lower standard than the one they
have created sixteen (16) years ago in the framework of the African Union, I
mean the African Court of Human and Peoples ‘Rights on the bench of which I
have the pleasure and privilege to sit. It is indeed important to provide the Arab
Court with sufficient prerogatives and financial resources that will entitle it to
fulfil efficiently its important and unique mission.

After this lengthy introduction, I will turn to the main purpose of my
presentation which is to underscore the main challenges faced by the African
Court since its establishment in 2006, as well as its main achievements, and to
explore ways of assisting the future Arab Court of Human Rights to discharge
its functions. For those of you who are not very familiar with the African Court,
I will first say a few words about the organization and functioning of this
judicial body.

1) The African Court in a nutshell

The decision to create an African Court was taken in Tunis in 1994 and
the drafting process involved the civil society through, inter alia, the
participation of the International Commission of Jurists, a prominent and well-
respected NGO based in Geneva. The Protocol establishing the Court was
adopted on 9 June 1998 and it entered into force on 25 January 2004, that is,
almost six (6) years later, after its ratification by fifteen (15) African States. It is
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a protocol to the African Charter on Human and Peoples ‘Rights which was
adopted in 1981 and which created the African Commission on Human and
Peoples ‘Rights; the Court was establish to complement the protective mandate
of this commission which is a quasi-judicial body.

The Court is composed of eleven (11) judges working on a part-time
basis; only the President is working full-time. The first members of the bench
have been elected in January 2006 and were sworn-in on 2 July 2006. The seat
of the Court was not specified in the Protocol; Article 25 of this Protocol
provides that the seat of the Courtshall be determined by the Assembly of Heads
of State and Government of the African Union. The Heads of State and
Government later decided that the seat of the Court will be in Arusha
(Tanzania).

The Court is assisted by a Registry headed by a Registrar and composed
of 46 staff members to be raised to 90 in the next couple of years; its annual
budget is now about eight (8) millions US dollars. The Court has so far held
thirty-two (32) ordinary sessions and six (6) extraordinary ones.

The Court has been provided with a broad material jurisdiction in both
contentious and advisory matters. This jurisdiction indeed extends far beyond
the African Charter on Human and Peoples ‘Rights, to embrace other relevant
human rights instruments. The Court has also a broad personal jurisdiction since
it can be seized by various different entities, including the African Commission
on Human and Peoples ‘Rights, individuals and non-governmental
organizations.

As of today, that is 16 years after the adoption of the Protocol establishing
the Court, twenty-seven (27) Member States of the African Union, out of fifty-
four (54), that is half, are parties to this Protocol and seven (7) of them (no Arab
States however) have filed the optional declaration allowing individuals and
non-governmental organizations to lodge applications before the Court. | will
now turn to the challenges faced by the Court right after its establishment in
2006.

2) Main challenges faced by the Court upon its establishment

Immediately after the eleven (11) judges were sworn-in, the Court had to
face many challenges relating to its launching or operationalization. It is
expected that the future Arab Court of Human Rights will be facing the same
challenges. I will mention ten (10) of these challenges:
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- 1) The first challenge faced by the Court was to prepare its budget for the
first biennium (2007 and 2008);

- 2) the second one was to draw up the administrative structure of its
Registry;

- 3) the third challenge, which was also a critical test for the sustainability
and independence of the Court, was to convince the political organs of the
African Union to accept its budget and the structure of its Registry;

- 4) fourth, the Court had to start the recruitment of the forty-six (46) staff
of its Registry;

- 5) fifth, the Court had to draft the conditions of service/terms of
appointment of the judges;

- 6) the sixth challenge was for the Court to get these conditions of service
approved by the African Union;

- 7) the seventh one was to negotiate a headquarter agreement with the
Government of Tanzania, the host country;

- 9) the ninth challenge was for the Court to draft its Rules; and

- 10) Last but not least, the Court had to design the robes of the judges and
of the Registrar. This was not really a challenge but the exercise took a
couple of years.

| would confess that the drafting of the Rules of Court was the most time
consuming and painstaking activity conducted by the Court during its first four
years of existence. It indeed took two (2) years to draft and adopt a set of
preliminary Rules (20 June 2008) and two more years to harmonize these
interim Rules with the Rules of the African Commission. The Court and the
Commission held three (3) joint meetings for the purpose of this harmonization
(July 2009 in Arusha, October 2009 in Dakar and April 2010 in Arusha); the
present Rules of Court were finally adopted on 2 June 2010. The drafting
process therefore lasted almost four (4) years. It is to be hoped that the Members
of the future Arab Court will learn from our experience in this matter.

I would underline that the drafting of the Rules was the most crucial
challenge faced by the Court because it was absolutely necessary for the Court
and the Commission to work together in a coordinated and efficient way. Once it
was established, the African Court indeed needed to be fastening to the one-tier
system as it existed before its establishment that is the African Commission.
This was a technical but also a diplomatic operation which had to be carried
with lots of care. | would compare this sensitive operation to the docking of a
space-craft to the international space station.

Why was it a sensitive operation? In reply, let me remind you that in the
two other regional two-tiered systems, that are the Inter-American System and
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the European System as originally conceived, the relationships between the
respective Commissions and Courts are or were articulated in a very precise and
detailed way by the American Convention and the European Convention. There
Is no such precise and detailed articulation in the African system which has not
been designed by a single instrument but by two different ones, that is the
African Charter and its 1998 Protocol.

Indeed, the Protocol establishing the African Court does not specify in
detail the relationships between the Court and the Commission and it is to be
hoped that the drafters of the Statute of the Arab Court will give a careful
attention to the question of relationship between the Arab Court and the Arab
Committee.

Acrticle 2 of the Protocol (entitled “Relationship between the Court and the
Commission”) only provides that the Court shall “complement the protective
mandate of the African Commission”. Articles 5 and 6 of the Protocol, relating
to the access to the Court and the admissibility of cases, respectively, are
shedding more light on the nature of this relationship but they are actually
raising more questions than they provide answers.

The potential relationships between the Court and the Commission are
indeed rich and complex. These relationships are not one-way ones like in the
two other regional human systems, where the stream goes from the respective
Commissions to the Courts. Articles 5 and 6 of the Protocol strongly suggest
that the relationships between the African Court and the African Commission
can be two-way relationships: from the African Commission to the African
Court and from the latter to the African Commission. Time does not allow me to
dwell on these relationships but I may come back to them later during the
discussion. I will now deal with the achievements of the Court since its
establishment in 2006.

3) Main achievements of the Court since its establishment

As | mentioned previously the Court faced several challenges after it was
established and | would say that most of these challenges have been faced
successfully by the Court. These are to be considered as significant
achievements of the Court during the past eight (8) years but there is no need to
dwell on them here. | would instead focus on the judicial achievements of the
Court so far.

As of today, the Court received twenty-nine (29) applications from
individuals and Non-Governmental Organizations, and six (6) requests for
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advisory opinion. Eight (8) of these cases are still pending: two (2) against
Burkina Faso, one (1) against Kenya, and one (1) against Libya and four (4)
against Tanzania. Two (2) requests for advisory opinion are still pending, one
(1) filed by a Nigerian NGO, SERAP (Socio-Economic Rights and
Accountability Project) and one (1) filed by the African Committee on the
Rights and Welfare of the Child.

It is still too early to make a real assessment on the impact of the rulings
of the Court on the situation of human rights on the continent. | would simply
mention a positive development. On 14 June 2013, the Court has delivered an
important judgment which might have some consequences as far as the free
participation of individuals to the political life of their countries is concerned.
The Court has indeed ruled that obliging a candidate to a presidential election to
be member of, or to be backed by a political party was contrary to the
international obligations of the State concerned. The Government of Tanzania is
now in the process of amending the Constitution in order to allow the
independent candidatures to presidential and parliamentarian elections.

Another important development is of institutional nature. Indeed, in
January 2014, that is a few months ago, the Executive Council of the African
Union requested the Court to propose a concrete reporting mechanism that will
enable it to bring to the attention of relevant policy organs, situations of non-
compliance and/or any other issues within its mandate, at any time, when the
interest of justice so requires. This proposal was made after the Court drew the
attention of the Executive Council on two (2) cases of non-compliance by States
parties to the Protocol with provisional measures ordered by the Court.

Concerning the relationships between the African Court and the African
Commission, | would also mention that since 2012, the two institutions are
holding an annual meeting to discuss issues of common concern; our next
meeting will take place this coming July in Kigali (Rwanda).

| am now turning to the important issue of institutional cooperation
between the regional Courts.

4) Institutional cooperation between the three existing regional Courts and
the future Arab Court of Human Rights

In this regard, given the universality of human rights, it would be useful
that similar systems and institutions collaborate in order to share experiences,
information, jurisprudence, lessons learnt and best practices, with a view to
continuously improving the promotion and protection of human rights.
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The four regional Courts could collaborate in many ways in order to
improve their working methods and strengthen their efficiency. | will focus here
on how the Arab Court could benefit from this cooperation, since it is an
Institution with a similar mandate as the European, Inter-American and African
Courts.

1) Exchange visits for Judges

It is important that Judges from the four Courts pay visits to the other
Courts to see and exchange views on how they are run, and see physically their
structures and set up. This is the reason why, one year after its establishment, the
African Court deemed it necessary to visit its two regional sisters. Indeed, in
June 2007, Members of the African Court undertook a study visit to the
European Court in Strasbourg (France) and to the Inter-American Court in Costa
Rica (Costa Rica); they have also visited the seat Inter-American Commission of
Human Rights in Washington D.C. (USA) and met with some Commissioners.
Members of the future Arab Court would also learn a great deal from such
exchange visits. The African Court is therefore launching a standing invitation
to Members of the future Arab Court to attend its sessions and visit its facilities.

In the future, Members of the four Courts could also be invited to
participate in events (Conferences, Workshops, etc...) organized by one these
Courts. This would help raising the awareness of the four Courts on matters of
particular or common concern.

I1) Joint meetings for Judges and other stakeholders

The three existing Courts laid the groundwork for their collaboration
during the First Colloquium of the African, European and Inter-American
Human Rights Courts which was held from 1 to 8 August 2009, in Berlin
(Germany). The theme of the Colloquium was “Current and emerging issues
relating to the protection of human rights”’; the Colloquium brought together not
only judges of the three Courts but also, academicians, professors, researchers
and advocates. The discussions focused on the comparison of the functioning of
the three Courts, the problems that may arise for the African Court as a young
jurisdiction and the search for solutions by means of the practices of the older
Courts. The Colloguium ended with a roundtable meeting in which many non-
governmental organisations participated. During that roundtable meeting, the
NGO’s were particularly interested in the issue of access to the African Court
and its promotion; issues relating to possible partnerships with the Court were
also discussed.

221 |

2014 5555/ R 6 3



Chady) (3 Bl ¢jliad) Alaa

Following that colloquium, there has been a more structured collaboration
between the African Court and the other two Courts, including staff exchanges,
information sharing and exchange visits. The African Court and the Inter-
American Court of Human Rights have for example signed a Memorandum of
understanding to strengthen this collaboration.

The future Arab Court would be more that welcomed to participate in
such joint meetings.

1) Joint retreats by Judges

The Judges of the four regional Courts could also organise joint retreats
on a regular basis in order to exchange views, experiences and other
developments in the area of human rights protection. A Colloguium has for
example been organized by the European Court in Strasbourg, from 2 to 4
December 2009, on the issue of “Remedies for Gross and Systematic Human
Rights Violations”; the Inter-American and African Courts were both invited at
this Colloquium, together with the Inter-American and African Commissions of
Human Rights.

This kind of meeting is very important as it would allow the four regional
Courts to learn more about their respective jurisprudence on particular issues so
as to seek coherence and avoid the fragmentation of international human rights
law. Issues of common concern could also be discussed such as the effective
compliance of judgment by the States concerned.

In the Inter-American system for example, the American Convention does
not provide for the monitoring of the compliance with the Court’s decisions by a
political organ, unlike the European Convention and the African Charter which
give such a power to the Council of Ministers of the Council of Europe and the
Executive Council of the African Union, respectively. The Inter-American Court
has therefore devised a special procedure for monitoring compliance with its
Judgments and other decisions (Article 69 of its Rules); the procedure for
monitoring compliance with the decisions of the Court is carried out through,
inter alia, the submission of reports by the State concerned and observations to
those reports by the victims or their legal representatives.

The European Court, for its part, has developed the concept of «pilot
judgments». Under this procedure if complaints emanate from structural flaws in
the national legislation and policies of a State Party to the European Convention,
then the Court will monitor the implementation of reform of those laws and
policies so as to avoid repetitive cases or repetition of claims arising from those
laws and policies.
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Each regional Court could thus learn from the experience of the others
and from these cross-fertilization discussions.

Iv) Staff exchange

One of the key resources in ensuring the effectiveness of any institution is
the human resource. It is thus important for the four institutions to enhance their
human resource capacity, including enhancing their knowledge and skills in
human rights, through staff exchanges. This could be through a formalized
exchange framework which will enable staff members of the Arab Court to visit
the Registries of the European, Inter-American and African Courts, for a period
of not less than one month, to understudy the operations of these Courts, with a
view to help setting of the Registry of the Arab Court and to improve its
functioning. Regular contacts between the Registries of the four Courts would
allow exchange information on issues of procedure, methods of work and case-
law.

Staff exchange has several mutual benefits for the organizations involved.
Such exchanges could for instance, facilitate accelerated learning by staff
members and enhance their knowledge of the practices of the other Courts;
equipping staff members with added skills, ideas and perspectives which they
can incorporate into the practices of their institutions, as well as with increased
motivation for the discharge of their respective functions; and broaden staff
members ‘knowledge and experience of the overall human rights architecture,
thereby equipping them to contribute to the enhancement of human rights
generally.

v) Joint staff training

As part of staff exchange and capacity building, the four institutions can
institute staff training (short courses) on human rights in general and the
jurisprudence of the four Courts in particular. This will encourage cross-
references in jurisprudence and to some extent harmonization of human rights
jurisprudence across the regions, since human rights are universal.

vi) Exchange of information

Another possible way of collaboration is through the exchange of
information, including challenges that the European Court, the Inter-American
Court and the African Court faced at their inception. This information could
provide the Arab Court with valuable information to enable it develop concrete
strategies to ensure the effective implementation of the decisions of the Court,
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ensure universal ratification of its Statute. Information on the relationship
between the Inter-American Commission and the Court and between the African
Court and the African Commission, and how they work to ensure a smooth
working relationship would be of immense value to the Arab Court which will
have to shape an effective working relationship with the Arab Committee on
Human Rights.

Appointment of focal points within each of the four Courts would create a
permanent channel of communication and help maintaining regular interaction
and cooperation with the other bodies.

vii) Exchange of research and dissemination of other information material

Research in public international law in general and in human rights
research in particular is another possible way for the four human rights Courts to
collaborate. It could be joint research or simply research on a thematic human
rights issue that should be shared with others. Other information material to be
exchanged could include publications, new jurisprudence, etc. The Inter-
American Court’s library and the European Court’s library could for example
provide technical support to the African Court’s library and the Arab Court in
establishing a digitalized library.

viii) Joint publications

In addition to research and exchange of information and publications, the
four institutions can engage in a joint publication or publications, such an
International Human Rights Review, which will among other things, publish
information about the human rights developments in the four regions and in
particular the judgments of the different Courts.

iX) Joint public lectures

As part of publicity, especially for the African Court that is less known
and the future Arab Court, public lectures organised by universities and other
human rights and academic institutions, targeting key human rights stakeholders
such as Diplomats, human rights NGOs, etc., could be another way of
collaboration. These lectures could be organized on a rotational basis, preferably
on a yearly basis as well, and could be named after a prominent human rights
defender from one of the regions.
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X) Joint statements

The four Courts could issue joint statements on issues of common
concern, including on the occasion of international and regional human rights
Days with regards to particular human rights issues.

xi) Human rights award

In order to recognize the contribution of individuals and institutions in the
protection of human rights in their respective regions, the four Courts could
establish a joint human rights award which will be awarded on a yearly basis to,
among others, authors, activists and human rights defenders.

xii) International moot court competitions

Along the same line as the human rights award, the four Courts could
organize international moot court competitions to give young lawyers and
potential litigants before these Courts the opportunity to understand the
processes, procedures and jurisprudence of these Courts. The Center of Human
Rights of Pretoria (South Africa) is organizing its 6™ World Human Rights Moot
Court Competition in Geneva at the end of this year, the jury of which will
consist of human rights practitioners including judges from regional courts.

Conclusion

I sincerely hope that the future Arab Court will be given the “critical
mass” or the “teeth’s” of a genuine international judicial body, and that there is
still room for discussion and modification of its draft Statute. Needless to say
that this regional Court will be a very important actor when it comes to the
protection of human rights in the Arab region, complementing the mandate of
the Arab Committee on Human Rights. Its role should therefore not be
underestimated. The future Arab Court, like the other regional Courts, is
however not the only major stakeholder in the domain of human rights
protection and its role should not be overestimated. | would indeed like to
underscore here the paramount importance of the role of the national judiciaries,
bar associations, national human rights institutions but also of the civil society in
the promotion and protection of human rights. Regional Courts cannot do much
without the existence of independent and efficient national judicial systems and
active civil societies. Regional Courts may be compared to promising seeds that
will grow and become robust trees only if the soil is carefully fertilized by the
patient work of all the other stakeholders. The rain would consist in the financial
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resources provided by the States parties and the sunlight by international
gatherings such as the present one organized in Manama. Regular meetings and
exchanges of good practices between regional Courts are indeed of particular
Importance in this regard and should be encouraged. The African Court has for
example signed a Memorandum of Understanding with the Inter-American
Court which describes collaboration in a number of areas, including
representation at each other’s ordinary sessions, staff exchange and exchange
and dissemination of information and publications. This opens possible avenues
of cooperation between the African Court and the future Arab Court of Human
Rights. General Conferences like the one organized during these two days in
Manama are also, beyond any doubt, very precious tools to strengthen the
cooperation between regional human rights bodies and systems.
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